STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
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Petitioner, )
)

VS. ) Case No. 01-4026RU
)
SUWANNEE RI VER WATER MANAGEMENT )
DI STRI CT, )
)
Respondent . )
)

FI NAL ORDER

Pursuant to notice, a formal hearing was held in this case
on January 10 and 28, 2002, in Live Cak, Florida, before the
Division of Adm nistrative Hearings, by its designated
Adm ni strative Law Judge, Barbara J. Staros.

APPEARANCES

For Petitioner: Daniel H Thonpson, Esquire
Berger, Davis & Singerman, P.A
215 South Monroe Street
Suite 705
Tal | ahassee, Florida 32301

For Respondent: Bruce W Robinson, Esquire
Brannon, Brown, Hal ey,
Robi nson and Bul | ock, P. A
Post O fice Box 1029
Lake City, Florida 32056

STATEMENT OF THE | SSUE

Whet her Respondent's statenments as set forth in the First

Amended Petition to Determne Validity of Agency Statenents



Defined as Rules are rules as defined in Section 120.52(15),
Fl ori da Statutes, which have not been promul gated as required by
Section 120.54(1)(a), Florida Statutes.

PRELI M NARY STATEMENT

Petitioner, Angelo's Aggregate Materials, Inc. (Angelo's),
filed a Petition to Determ ne Validity of Agency Statenents
Defined as Rules with the Suwannee Ri ver Water Managenent
District (District) on or about Cctober 19, 2001. The Petition
was forwarded to the Division of Adm nistrative Hearings and on
Cct ober 23, 2001, was assigned to Lawence P. Stevenson,

Adm ni strative Law Judge. A final hearing was schedul ed for
Novenber 15, 2001, and was | ater reschedul ed for Novenber 16,
2001.

By order dated Novenber 13, 2001, this case was
consolidated for hearing with DOAH Case No. 01-004383RX. A
Motion to Change Venue was filed and by order dated Novenber 27,
2001, venue was changed to Live Oak, Florida. The cases were
t hen reassigned to Admi nistrative Law Judge, Barbara J. Staros.
By agreenent of the parties, the case was continued until
January 10, 2002.

Petitioner filed an unopposed Mdtion to Arend the Petition
to Determne Validity of Statenents Defined as Rules. The

notion was granted and the case proceeded under the First



Amended Petition to Determine Validity of Agency Statenents
Defined as Rul es.

At hearing, Petitioner presented the testinony of two
wi t nesses, Dennis Price and John Barnard. Wth the exception of
Exhibit 15, Petitioner's Exhibits 1 through 22, including the
deposition testinony of David Still, David Fisk, and Brett
Cunni ngham were admtted into evidence. Exhibit 15 was
rej ect ed.

Respondent presented the testinony of three w tnesses,
David Still, Brett Cunningham and David Fi sk. Respondent's
Exhibits 1 through 10, including the deposition testinony of
Dennis Price and John Barnard, were admtted into evidence. The
parties' request for official recognition of pertinent rules of
the Florida Adm nistrative Code was granted. The hearing had
not concluded at the end of the day so the continuation of the
heari ng was schedul ed for January 28, 2002.

A Transcript consisting of three volunmes was filed on
February 11, 2002. The parties requested nore than 10 days in
which to file Proposed Final Orders. That request was granted.
The parties tinely filed Proposed Final Orders which have been
considered in the preparation of this Final Oder

Wil e the cases were consolidated for hearing, separate

final orders have been prepared addressing the challenge to the



validity of existing rules and the challenge to alleged agency
statenents.

FI NDI NGS CF FACT

1. Petitioner alleges that the follow ng constitute agency
statenents defined as rules but not properly adopted as rules by
the District:

a. The District considers a particular parcel of
property to be located within a "fl oodway" within the
District's regulatory jurisdiction for Wrks of the
District (WOD) permitting on the basis of the parcel
being located within a fl oodway established pursuant
to a currently-approved Federal Energency Managenent
Agency (FEMA) Fl ood I nsurance Study (FIS).

b. The District will not accept any alternative
fl oodway boundaries that are inconsistent with those
established in the FIS unl ess FEMA confirns that the
alternative boundaries are nore accurate than those
obtained fromthe existing FI'S, and FEMA approves the
al ternative boundaries through a formal approval
process, such as a Letter of Map Revision that also
requires |l ocal governnent concurrence.

c. If the District determ nes the parcel to be
within its regulatory floodway, it will require an

Envi ronnental Resource Permt (ERP) application for



any devel oprment activities within the fl oodway, other
than those entitled to a general permt under Rule
40B- 4. 3010, Florida Adm nistrative Code.

d. The District will require an ERP for the
activities described in paragraph "c" notw thstandi ng
the fact that the Departnent is evaluating those sane
activities as part of an ERP application that has been
submtted to the Departnent of Environnenta
Protection (Departnent) for the sane activity in the
sanme | ocation under the terns of the Operating
Agr eenent . Y/

e. The District will evaluate an application to

conduct devel opnent activities as described in

par agraph "c" based upon the full range of ERP
permtting criteria contained in the District's rules,
even though the Departnent is processing an ERP
application for the sane activities pursuant to the
Operating Agreenment between the District and the
Depart nent .

f. The District's policy is to deny or to object
to the issuance of any permt application to conduct

commercial mning operations in the WOD conposed of

t he Al apaha River fl oodway.



g. It is the policy of the District to consider
any proposed devel opnent activity in a WOD, other than
those eligible for a general permt under Rule
40B- 4. 3010, Florida Admi nistrative Code, to have an
adverse inpact on the regulatory fl oodway, and thereby
to be unpermttable by the District.

h. The District's policies against allow ng
devel opnent activities in WODs apply even if a
pr of essi onal engineer certifies under Rule 40B- 4. 3030,
Florida Administrative Code, that the activity wll
not violate the conditions of issuance set forth in
the rule. The policies apply because the District
wi || consider the devel opnent activities to violate
ERP permitting rules applicable to all devel opnent
activities, not just those within WDs.

i. It is also the District's policy to ask the
Departnent to deny ERP applications for devel opnent
activities proposed in WODs that require ERPs even
t hough the Departnment is processing the application
pursuant to the Operating Agreenent.

j. The District's policy is to deny ERP
applications to conduct conmmercial mning activities
in WODs as determined by the FIS, and to recomrend to

the Departnent that ERP applications to the Departnent



for such projects be denied, unless the applicant goes
t hrough the FEMA anendnent process described in
paragraph b to renove the area fromthe FEMA
determ ned fl oodway.
2. Each party requests that it be granted costs and
attorney's fees pursuant to Section 120.595(4), Florida
St at ut es.

Sti pul at ed Facts

3. Angelo's is a Florida Limted Partnership, whose
address is 26400 Sherwood, Warren, M chigan 48091.

4. Respondent is an agency of the State of Florida
establ i shed under Chapter 373, Florida Statutes, with its
address at 9225 County Road 49, Live Qak, Florida 32060.

5. Angelo's owns property in Ham|lton County approxi mately
four mles to the east of Interstate 75 and to the north of U S
H ghway 41, imediately to the east of the Al apaha River

6. Angelo's conducts commercial sand mning operations on
a portion of its property pursuant to vari ous agency
aut hori zations, including an ERP issued by the Florida
Departnent of Environnmental Protection (Departnent), Permt
No. 158176-001, and a Special Permt issued by Ham |lton County,
SP 98- 3.

7. The ERP was issued by the Departnent pursuant to its

authority under Chapter 373, Part IV, Florida Statutes.



Angel 0's m ning operations constitute a "mning project” as that
termis used in Section Il.A 1.e of an Operating Agreenent
Concerni ng Regul ation under Part |V, Chapter 373, Florida
Statutes, and Aquaculture Ceneral Permits under Section 403. 814,
Florida Statutes, between Suwannee Ri ver WAter Managenent
District and Departnment of Environnental Protection (Operating
Agr eenent) .

8. The Operating Agreenent has been adopted as a District
rul e pursuant to Rule 40B-400.091, Florida Adm nistrative Code.

9. Angelo's has filed with the Departnment an application
to nodify its ERP to expand its sand m ning operations into an
area of its property inmediately to the west of its current
operations (the "proposed expanded area"). Angelo's application
i s being processed by the Departnment at this tine.

10. Angelo's ERP nodification application is being
processed by the Departnment under the Operating Agreenent. The
District has asserted permitting jurisdiction over the proposed
expanded area because the proposed sand m ning activities would
occur in what the District asserts to be the floodway of the
Al apaha. The District asserts that an ERP woul d be required
fromthe District so that the District can address the WD
I npact s.

11. It is the District's position that the District's

review of any ERP application to undertake devel opnent



activities in a WOD woul d be based upon all of the ERP criteria,
and not just those criteria relating to fl oodway conveyance
referenced in Rule 40B-4.3030, Florida Adm nistrative Code.

12. On or about Novenber 30, 2001, the District published
in the Florida Adm nistrative Wekly a notice of its intent to
adopt the FEMA Fl ood I nsurance Rate Maps (FIRM to delineate
fl oodways for the purpose of its works of the district
regul atory program

Facts Based on Evi dence of Record

Background/ Events |l eading up to this dispute

13. The total anmount of the subject property owned by
Petitioner is approximtely 560 acres. The property is
generally a rolling terrain. A significant feature is a
man- made berm whi ch was pl aced around the perineter of the
property by a former owner, presumably to keep water off of the
| and during floods of the Al apaha River.

14. Dennis Price is a self-enployed registered
prof essi onal geologist. At one tinme, he was enployed by the
District and at another tinme, he was enpl oyed by Petitioner.

For purposes of this proceeding, he was hired by Petitioner as a
consultant for certain permtting projects including the project
that gave rise to this dispute. M. Price net with and

corresponded with the District as well as staff fromthe



Depart nent over a period of two years regarding this m ning
proj ect.

15. In June of 1999, the Departnent wote to M. Price in
response to a neeting. The letter noted that Petitioner
i ntended to expand m ning operations. In addition to informng
M. Price of the Departnent's permt requirenents, the letter
referenced the District's permtting requirenents:

M. Still provided us with an aeri al

phot ograph showi ng the SRWD' s regul at ed
floodway in the area of your mne. A copy
is enclosed with the floodway |ine

hi ghlighted in orange. A substanti al
portion of your proposed expansion area w ||
be within this floodway. The SRWD has
adopted the Al apaha River and its fl oodway
as a works of the district. The Departnent
adopted the SRWD s regul ati ons pertaining
to the environnental resource permt;
however, this did not include the

regul ations pertaining to projects within
wor ks of the district.

| f your permit application only includes
areas outside of the floodway, a single
application will have to be provided to this
bureau. If you intend to expand within the
fl oodway, a separate application will also
have to be provided to the SRWD for a works
of the district permt. In either
situation, the Departnment's Jacksonville
office will review any nodifications to your
i ndustrial wastewater permt. (enphasis
suppl i ed) ?

16. In response, M. Price wote to the Departnment in July
of 1999 and stated in pertinent part:

Dear M. Neel, this letter is in response to
your June 22, 1999 letter "RE. Permts for

10



M ning Operation". Angelo's currently has a
Sand and Linestone General Permt from DEP -
CGeneral Permt Nunber FLA011635. That
permt is based on a 5 year mning plan that
was presented to the DEP on January 11,

1999. The permit, ny letter and the 5 year
m ning plan presented to DEP are encl osed.
Anot her attachnment is an aerial photo of the
property show ng the Regul atory Fl oodway
line and the |ocation of the areas to be

m ned under that 5 year m ning plan.

The aerial photograph has superinposed upon
it the location of the floodway of the

Al apaha River, as determ ned by FEMA naps.
Pl ease note that the 5 year m ning plan and
t he associ ated storage and processi ng areas
are outside the regulatory fl oodway.
Therefore, no works of the district permt
will be needed at this tine. See FAC Rule
40B- 4. 300(1) (a) [sic].

Future mning beyond the five year mne plan
w Il not occur without first applying for
and obtaining permts fromthe appropriate
regul atory agency. At the present tine we

will only mine areas within the 5 year m ne
pl an.
W will have an engineer field |locate the

floodway |ine on the property to ensure that
no mning or associ ated storage and process
activities occur within the fl oodway. W
are requesting that the ERP permtting
process remain within the DEP bureau of M ne
Recl amati on since the DEP has al ready issued
a general permt for this activity and the
DEP normal |y handles ERP' s for m ning
operati ons.

We have determned that the mning area wl|
be | ess than 100 acres, and based on Rule
40B- 4. 2020(2) (B) FAC a general permt nay be
applied for. We wll notify you when we
have a draft application prepared and woul d
like to neet with you at your earliest

11



conveni ence after that to discuss the permt
application. (enphasis supplied)

17. In response to information which M. Price provided to
t he Department, the Departnment wote to M. Price in Decenber of
1999 and agai n addressed concerns about the area of the project
inrelation to the floodway |ine:
Specific Item FLOODWAY

I nformation submtted in response to the
request for additional information (RAl)

dat ed August 12, 1999, indicates that
Angel o' s proposed project boundary and
activities extend up to and coincide with
the Fl oodway Line. There appears to be no
set-back or buffer fromthe Fl oodway (or any
other) Line. Chapter 40B-4, Florida

Adm ni strative Code (F.A C ), contains the
rul es for the Suwannee River \Water
Managenent Area which were adopted by the
Department of Environnental Protection.
Section 40B-4.2010(2)(b)(3)(b) provides that
a General Permt nay be issued for
construction, operation, and nai ntenance of
a surfacewater managenent system servicing a
total project area | ess than 120 acres
provided the systemw || not be |located in,
cross or connect to a work of the district.

Informati on submtted with this

(Novenber 12, 1999) submittal indicates that
t he proposed activities within the proposed
project coincides with, or is so closely

| ocated to, the Floodway Line so as to

i ndicate that the proposed activities would
be considered to be connected to a work of
the district. This is based upon

exam nation of the plan views and [sic] well
as cross section informati on that has been
provi ded. Pl ease provide a discussion, and
drawi ngs as may be needed, that addresses
all activities along the established

Fl oodway Line. This information should

12



18.

address all aspects of all operations along
this line through the conpletion of
reclamation activities. Be sure to address
best nanagenent practices, and any proposed
setbacks in the response to this request.
(enphasis in original)?®

M. Price described the proposed project as part of

the permt application which was submtted to the Departnent:

19.

Describe in general terns the proposed
project, system or activity.

Angel o' s Aggregate Materials, Ltd. (AAM
owns approxi mately 341 acres of land. The
current mning site, known as the Jasper
Pit, is located on a 160 acre parcel of
land. O the 160 acres, only 82.45 acres
are available for mning since the renni nder

of the property falls within the fl oodway
boundary of the Al apaha R ver. The 160 acre
parcel has an existing berm around the
entire perineter of the property constructed
in the 1950's by the previous owner. The

Al apaha fl ood study conducted for FEMA did
not take into account this berm AAMis
proposing to construct a 20' w de access
road between NW 8th Boul evard and the Jasper
Pit, enconpassing approxi mately 7.22 acres.
This roadway will be constructed within the
[imts of property owned by AAM The

st or mvat er nmanagenent system for the roadway
will consist entirely of grassed swal es as
covered under FDEP's swal e exenption. The
Jasper Pit is a sand and |inmestone m ning
operation. (enphasis supplied)

On August 28, 2001, David Still, the District's

Director of Resource Managenent, wote a letter to the

Depart nment
Depar t ment

requests f

I n response to a request received by e-nai

fromthe

for technical assistance. M. Still responds to

or technical assistance from other agencies as a

13



matter of

routi ne and as contenpl ated by the operating agreenent

bet ween the Departnent and the District. The letter reads as

foll ows:

The fl oodway al ong the Al apaha River was
identified and mapped as part of a Federal
Emer gency Managenent Associ ati on ( FEMA)
flood study perfornmed by the United States
Arny Corps of Engineers, subsequently
approved by FEMA and adopted as part of the
| ocal governnment (Ham |ton County)

ordi nance. Based on the above, Suwannee

Ri ver Water Managenent District (SRWD) then
adopted the fl oodway as a Work of the
District (WOD). There is only one fl oodway.

SRWWD recogni zes and accepts the FEMA fl ood
study perfornmed by the U S. Arny Corps of
Engi neers and | ocal governnent (Hamlton
County) fl oodway boundary as the best

avai lable information to identify the

fl oodway boundary.

There is a formal process whereby change can
be made to the FEMA boundary with additional
or inproved information. |f FEMA and
Ham | t on County approve a revised fl oodway
del i neati on and boundary, so be it, SRWD
will recognize it, however, SRWD wi |l not
uni | aterally change a boundary resulting
froma detail ed federal flood insurance
study. We have infornmed M. Thonpson and
his client of this.

We consider the kind of work contenpl ated by
the applicant (at |east based on our
earliest discussions with them) will cause
an adverse inpact to the WOD (the fl oodway)
whi ch of course is in conflict with the
requi rements of 40B-400.103(1)(h) and SRWD
40B-4, Part 111, Florida Adm nistrative Code
(F.A.C.). The District will object to the

i ssuance of any permt in direct conflict
with District rules.

14



W feel the rule is clear and any conflict
wi th 40B-400.103(1)(h), F.A C. which the

Fl ori da Departnment of Environnental
Protection has adopted by reference requires
deni al of the Environnmental Resource Permt
(ERP) application. Any work of this nature
within a WOD is subject to the additi onal
permtting requirenents of 40B-4, Part 111,
F.A.C., even if the District needs to

i npl enment such requirenments with a separate
WOD permit.

20. M. Still's reference to "the applicant” in the
August 28, 2001, letter is to Petitioner.

21. Wile M. Still is not the agency head, his August 28,
2001, letter clearly communicates the District's policy. G ven
his position in the agency and the manner in which he di scussed
this issue, the letter describes and conmmuni cates the District's
policy on what constitutes a floodway and its boundary.

22. M. Still does not have final authority to make
decisions on permtting within the District, as that authority
rests with the governing board. 1In a letter witten on
Cct ober 10, 2001, in response to a letter from Petitioner's
counsel, M. Still stated that District staff would recommend to
their governing board that Petitioner's proposed activity is an
activity within a floodway that is regul ated under Chapter
40B-4, Part 111, Florida Adm nistrative Code, and that the
proposed activity woul d adversely inpact the fl oodway:

"Therefore, as staff, we would reconmend our governi ng board

consider this activity adverse to our rules.” This letter is

15



case specific to Petitioner. Wthin a few days of M. Still's
Oct ober 10, 2001, letter, Petitioner filed its Petition to
Determine Validity of Agency Statenents Defined as Rul es.

O her facts established by the evidence of record

23. The District uses FEMA FIRM nmaps as evi dence of the
| ocation of the floodways in the works of the district. The
District communicated this policy in M. Still's letter dated
August 28, 2001.

24. The District will not unilaterally change the fl oodway
del i neation and boundary established by FEMA. In order for an
applicant to persuade the District that a proposed activity
within the FEMA floodway line is not within the District's
fl oodway, an applicant nust apply to FEMA for a map anmendnent or
revision. The District will acknow edge that a proposed
activity is not within the floodway of a work of the district
only if the applicant is successful in obtaining a nap anendnent
or revision showi ng that the proposed activity indeed is not
wi thin the fl oodway.

25. The District has applied this policy to another
conpany which applied for a permt. That is, the District
required the permt applicant to apply to FEMA for a map
revision or anendnent as a condition of issuance of a permt
because its proposed activity was within the FEMA fl oodway as

establ i shed by the FEMA maps.

16



26. Petitioner has not filed a permt application with the

District regarding the proposed mning project. It is
Petitioner's position that to do so would be futile.

CONCLUSI ONS OF LAW

27. The Division of Adm nistrative hearings has
jurisdiction over the parties and subject matter of this
proceedi ng pursuant to Section 120.56(4), Florida Statutes,
whi ch reads in pertinent part:

(4) CHALLENG NG AGENCY STATEMENTS DEFI NED
AS RULES; SPECI AL PROVI SI ONS. —-

(a) Any person substantially affected by an
agency statenent nmay seek an adm nistrative
determ nation that the statenent violates

s. 120.54(1)(a). The petition shall include
the text of the statenent or a description
of the statenent and shall state with
particularity facts sufficient to show that
the statenment constitutes a rul e under

s. 120.52 and that the agency has not
adopted the statenent by the rul emaking
procedure provided by s. 120.54.

28. Section 120.52(15), Florida Statutes, defines "rule"

as foll ows:

(15) "Rule" neans each agency statenent of
general applicability that inplenents,
interprets, or prescribes law or policy or
descri bes the procedure or practice

requi rements of an agency and i ncl udes any
form whi ch i nposes any requirenment or
solicits any information not specifically
requi red by statute or by an exi sting rule.
The term al so i ncludes the anmendnent or
repeal of a rule.

17



29. Section 120.54(1)(a), Florida Statutes, provides in
pertinent part:

(1) GENERAL PROVI SI ONS APPLI CABLE TO ALL
RULES OTHER THAN EMERGENCY RULES. —

(a) Rulemaking is not a matter of agency
di scretion. Each agency statenent defined
as arule by s. 120.52 shall be adopted by
t he rul emaki ng procedure provided by this
section as soon as feasible and practicabl e.
30. Petitioner has proven it has standing to challenge the
al | eged agency st atenents.
31. The burden of persuasion in a challenge to an agency
statenent is on Petitioner. The basis for such a challenge is
that the agency statenent constitutes a rule that has not been

adopted by the rul e-nmaki ng procedure nmandated by Section 120. 54,

Florida Statutes. Southwest Florida Water Managenent District

v. Charlotte County, 774 So. 2d 903 (Fla. 2nd DCA 2001).

32. Petitioner's allegations of agency statenents are
based primarily on the August 28, 2001, letter fromM. Still to
t he Departnent which communi cated District policy.

Al |l eged Agency Statenents a, b, f, and j

33. The District's reliance on FEMA FIRM maps to determ ne
the floodway line within the works of the district was clearly
stated to Petitioner in M. Still's letter of August 28, 2001.

34. Moreover, the District requires an applicant to obtain

a revision or map anendnment from FEMA to establish that an
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activity is not within the fl oodway of the District. This
policy was also clearly stated in M. Still's letter of

August 28, 2001. The District has relied on this policy with at
| east one ot her conpany.

35. The policies of using the FEMA maps to determ ne the
fl oodway |line and requiring an applicant to obtain a map
amendnent directly from FEMA are not apparent froma review of
the District's rules.

36. Petitioner has nmet its burden of proving that the
District's policy of reliance on FEMA' s determ nation of the
floodway line to establish the District's floodway |ine for
wor ks of the district or alternatively, its requirenment that an
applicant obtain a map revision or anmendnment from FEMA to
establish that an activity is not within a fl oodway of a work of
the district, constitutes rules as contenpl ated by
Section 120.52(15), Florida Statutes.

37. Wth this determ nation, the burden shifts to the
District to prove that rulemaking is not feasible and
practicabl e under Section 120.54(1)(a), Florida Statutes. A
review of the record reveals that the District had not net its
burden in this regard.

38. To defend itself, the District asserts that it has net
the requirenments of Section 120.56(4)(e), Florida Statutes, in

that it proceeded, in procedural conpliance, expeditiously and
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in good faith to adopt rules which address the agency
statenments. Contrary to its assertion, the District did not
meet the requirenents set forth in Section 120.56(4)(e), Florida
Statutes. The District published in the Florida Adm nistrative
Weekly a prelimnary text of proposed rule devel opnent which

i ncorporates by reference the Flood I nsurance Rate Mps
publ i shed by the National Flood Insurance Program for FEMA (the
FEMA fl ood maps) to establish the floodway for the works of the
district identified in Chapter 40B-4, Part I1l, Florida

Adm nistrative Code. The notice conports with the requirenents
of Section 120.54(2)(a), Florida Statutes. However, the
District has not published proposed rules that fully conport
with the requirenents of Section 120.54(3)(a), Florida Statutes,
as necessary. The notice that was published in the Florida

Adm ni strative Weekly contains the prelimnary text of the
proposed rul e devel opnent, not the full text of the proposed
rule. Further, the notice does not provide a sunmary of the
proposed rule, a notice of the procedure for requesting a public
hearing, or a statenent of estimated regulatory costs.

Al | eged Agency Statenents c, d, e, and

39. M. Still's letter of August 28, 2001, to the
Departnent stated that any work done within a work of the
district would be subject to "the additional permtting

requi renents of 40B-4, Part 111, F.A C, even if the District
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needs to inplenent such requirenents with a separate WOD
permt."

40. As set forth in the findings of fact, the District
requires an ERP for proposed sand mning activities that fall
within the works of the district despite the fact that
Petitioner has as ongoing ERP nodification application pending
with the Departnment. Petitioner objects to the District's
requiring "double ERP' s" and contends this policy is
i nconsi stent with the Operating Agreenent between the two
agencies and is "illegal". Petitioner's objection goes nore to
the issue of the jurisdiction of the two agencies to require
ERPs and whet her any such requirenments run contrary to the
Operating Agreenent between the two agencies. Petitioner's
di spute with either agency concerning the jurisdiction to
require an ERP permit constitutes an argunent on | ega
interpretation, it does not involve the District's advancenent
of a policy w thout rule adoption.

41. Moreover, the District has broad statutory authority
to provide for works of the district and control activities
conducted within works of the district.

42. Section 373.086, Florida Statutes, provides in

pertinent part:
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PROVI DI NG FOR DI STRI CT WORKS. —-

(1) In order to carry out the works for the
district, and for effectuating the purposes
of this chapter, the governing board is

aut hori zed to cl ean out, straighten,

enl arge, or change the course of any

wat erway, natural or artificial, within or
wi thout the district; to provide such
canal s, | evees, dikes, dams, sluiceways,
reservoirs, holding basins, floodways,
punpi ng stations, bridges, highways, and

ot her works and facilities which the board
may deem necessary; to establish, maintain,
and regul ate water levels in all canals,

| akes, rivers, channels, reservoirs,

streanms, or other bodies of water owned or
mai ntai ned by the district; to cross any

hi ghway or railway with works of the
district and to hold, control, and acquire
by donation, |ease, or purchase, or to
condem any | and, public or private, needed
for rights-of-way or other purposes, and nay
renmove any buil ding or other obstruction
necessary for the construction, maintenance,
and operation of the works; and to hold and
have full control over the works and rights-
of -way of the district.

(2) The works of the district shall be

t hose adopted by the governing board of the
district. The district may require or take
over for operation and mai ntenance such

wor ks of other districts as the governing
board may deem advi sabl e under agreenent
with such districts.

43. Section 373.085, Florida Statutes, provides as
fol |l ows:

Use of works or |and by other districts or
private persons.—-

(1) The governing board has authority to

prescri be the manner in which |ocal works
provi ded by other districts or by private
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persons will connect with and make use of
the works or land of the district, to issue
permts therefor, and to cancel the permts
for nonconpliance with the conditions
thereof or for other cause. It is unlawful
to connect with or make use of the works or
 and of the district w thout consent in
witing fromits governing board, and the
board has authority to prevent or, if done,
estop or termnate the sanme. The use of the
wor ks or land of the district for access is
governed by this section and is not subject
to the provisions of s. 704.01. However,
any land or works of the district which have
historically been used for public access to
t he ocean by neans of the North New Ri ver
Canal and its tributaries may not be closed
for this purpose unless the district can
denonstrate that significant harmto the
resource would result from such public use.

(2) Damage resulting fromunlawful use of
such works, or fromviolations of the
conditions of permt issued by the board
shall, if nade by other than a public
agency, be subject to such penalty as is or
may be prescribed by |aw and in addition
thereto by a date and in a manner prescribed
by the board, repair of said damage to the
satisfaction of said board, or deposit with
said board a sumsufficient therefor, and if
by a public agency, then at the expense of
such agency the repair of said damage to the
satisfaction of the board or the deposit
with said board of a sum sufficient

t heref or.

44. Further, the District has existing rules which address
the all eged agency statenents ¢, d, e, and i.

45. Rule 40B-1.702(4), Florida Adm nistrative Code, reads
as follows:

(4) A works of the district permt under
Chapter 40B-4, F. A C., nust be obtained
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46.

prior to initiating any project as outlined
in (3) above within a regulatory fl oodway as
defined by the District.

Rul e 40B-4.1040(1)(b) and (c), Florida Adm nistrative

Code, reads as foll ows:

47.

foll ows:

(1) Permts are required as foll ows:

* * *

(b) Wbrks of the district devel opnent
permt prior to connecting with, placing
structures or works in or across,

di scharging to, or other devel opnment within
a work of the district.

(c) Wen the need to obtain a works of the
district devel opnment pernmit is in
conjunction with the requirenents for

obtai ning a surfacewater nmanagenent permt,
application shall be made and shall be
considered by the district as part of the
request for a surfacewater nmanagenent permt
application. Qherw se, a separate works of
the district devel opnment permt nust be
obt ai ned.

Rul e 40B-4. 3030, Florida Adm nistrati ve Code,

Conditions for |Issuance of Wrks of the
District Devel opnment Pernits.

(1) The district will not approve the

i ssuance of separate permts for devel opnent
in awrk of the district for any proposed
project that requires a district
surfacewat er managenent permt pursuant to
Part |1 of this chapter. For such projects,
devel opnent in a work of the district may be
aut hori zed as part of any surfacewater
managenent permt issued.
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(2) The district will not approve the

i ssuance of a works of the district

devel opment permt for any work, structures,
road, or other facilities which have the
potential of individually or cunmulatively
reduci ng fl oodway conveyance or increasing
wat er -surface el evati ons above the 100-year
fl ood el evation, or increasing soil erosion.
The district will presune such a facility

wi |l not reduce conveyance or increase

wat er -surface el evati ons above the 100-year
fl ood el evation or increase soil erosion if:

(a) Roads with public access are
constructed and laid out in conformance with
t he m ni num st andards of |ocal governnent.
Where roads are not required to be paved,

t he applicant nmust provide design
specifications for erosion and sedi nent
control. Were roads are required to be
paved, swales will generally be considered
adequate for erosion and sedi nent control;
(b) Buildings in the floodway are el evated
on piles without the use of fill such that
t he | owest structural nenber of the first
floor of the building is at an el evation at
| east one foot above the 100-year fl ood

el evati on;

(c) The area below the first floor of
el evated buildings is left clear and
unobstructed except for the piles or
st ai rways;

(d) A pernmanent elevation nonunent is
established on the property to be devel oped
by a surveyor. The nonunent shall be
adequate to establish | and surface and

m ni mum bui | dup el evations to the nearest

1/ 100 of a foot;

(e) No permanent fill or other obstructions
are placed above the natural grade of the
ground except for mnor obstructions which
are less than or equal to 100 square feet of
the cross-sectional area of the floodway on
any building or other simlar structure
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provi ded that all such obstruction devel oped
on any single parcel of land after the

i npl ementati on date of this chapter is

consi dered cunul ati vel y;

(f) No activities are proposed which would
result in the filling or conversion of
wet | ands.

(3) For any structure placed within a

fl oodway whi ch, because of its proposed
desi gn and net hod of construction, may, in
the opinion of the district, result in
obstruction of flows or increase in the
wat er surface el evation of the 100-year
flood, the district may require as a
condition for issuance of a work of the
district devel opnment permt that an engi neer
certify that such a structure will not
obstruct flows or increase 100-year flood
el evati ons.

(4) The followi ng conditions shall apply to
all works of the district devel opnent
permts issued for devel opnent on | ands
subdi vi ded after January 1, 1985:

(a) Cdearing of land shall be limted

[ except as provided in (b) and (c) below] to
that necessary to renove di seased
veget ati on, construct structures, associated
wat er supply, wastewater disposal, and
private driveway access facilities, and no
construction, additions or reconstruction
shall occur in the front 75 feet of an area
i medi atel y adj acent to a water.

(b) dearing of vegetation within the front
75 feet imedi ately adjacent to a water
shall be limted to that necessary to gain
access or renove di seased vegetation

(c) Harvest or regeneration of tinber or
agricultural crops shall not be |imted
provi ded the erosion of disturbed soils can
be controlled through the use of appropriate
best managenent practices, the seasonal
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schedul i ng of such activities will avoid
work during tinmes of high-flood hazard, and
the 75 feet immedi ately adjacent to and

i ncluding the normally recogni zed bank of a
water is left inits natural state as a
buffer strip.

(d) As to those | ands subdivided prior to
January 1, 1985, the governi ng board shall
in cases of extrene hardship, issue works of
the district devel opnment permits with
exceptions to the conditions listed in Rule
40B- 4. 3030(4) (a) through (c).

(e) The 75-foot setback in paragraphs (a)
t hrough (d) above shall be considered a

m ni mum depth for an undi sturbed buffer.
The limtations on disturbance and cl earing
within the buffer as set out in paragraphs
(a) through (d) above shall apply, and any
runof f through the buffer shall be

mai nt ai ned as unchannel i zed sheet flow. The
actual depth of the setback and buffer for
any | and use other than single-famly
residential devel opnent, agriculture, or
forestry shall be calculated in accordance
wi th the nethodology in: "U ban Hydrol ogy
for Small Watersheds", U. S. Departnent of
Agricul ture, Soil Conservation Service,
Engi neering Division, Technical Release 55,
June 1986; and, "Buffer Zone Study for
Suwannee R ver Water Managenent District"”,
Danes and Moore, Septenber 8, 1988, such
that the post-devel opnent conposite curve
nunber for any one-acre area within the
encroachnment |ine does not exceed,

1. a value of 46 for areas within the
encroachnent line with predomnantly Class A
soi | s;

2. a value of 65 for areas within the

encroachnent line with predom nantly C ass B
soils;
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3. avalue of 77 for areas within the
encroachnent line with predom nantly Class C
soils; or
4. a value of 82 for areas within the
encroachnment line with predom nantly Cass D
soi |l s.
48. As set forth in the findings of fact, the Qperating
Agreenent is incorporated by reference in District Rule
40B- 400. 091, Florida Adm nistrative Code.
49. Petitioner has not net its burden of proving that
al | eged agency statenents c, d, e, and i are unadopted rul es.
In summary, whether the District can require ERPs, in addition
to any such requirenments of the Departnent, is an issue rel ated
to jurisdiction, not to the question of creating substantive
policy. Any quarrel Petitioner has with the application of
existing statutes or rules are matters nore appropriately |eft

to the adjudication process of Section 120.57, Florida Statutes.

See Environnental Trust v. State Departnent of Environnental

Protection, 714 So. 2d 493 (Fla. 1st DCA 1998).

Al | eged Agency Statenents g and h

50. Petitioner asserts in its First Amended Petition to
Determine Validity of Agency Statenents Defined as Rul es that
al | eged agency statenents g and h constitute unadopted rules
that, in essence, prohibit mning in the floodway of a work of

the district.
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51. Petitioner bases this assertion largely on the
August 28, 2001, letter witten by M. Still to the Departnent
which states in part that, based upon early discussions with
Petitioner, the District considered the kind of work
contenpl ated by Petitioner will cause an adverse inpact to the
fl oodway in conflict with Rule 40B- 400.103(1)(h), Florida
Adm ni strative Code, and that the District will object to the
i ssuance of any permt in direct conflict with District rules.

52. Petitioner also relies on the October 10, 2001, letter
witten by M. Still to counsel for Petitioner in which
M. Still stated that District staff would recommend to their
governi ng board that Petitioner's proposed activity is an
activity wwthin a floodway that is regul ated under
Chapter 40B-4, Part 111, Florida Adm nistrative Code, which
woul d aversely inpact the floodway, "therefore as staff, we
woul d recommend our governing board consider this activity
adverse to our rules.”

53. The August 28, 2001, and Cctober 10, 2001, letters do
not single out the prohibition of mning in the fl oodway, but
interpret existing rules in the context of Petitioner's proposed
activity.

54. Rule 40B-400.103(1)(h), Florida Adm nistrative Code,

which was referenced in M. Still's letter, reads as fol |l ows:
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(1) In order to obtain a standard general,
i ndi vi dual, or conceptual approval permt
under this chapter or chapter 40B-4, F.A C
an applicant must provide reasonabl e
assurance that the construction, alteration,
oper ati on, mai ntenance, renoval or
abandonnment of a surface water managenent
system

(h) WIIl not cause adverse inpacts to a
work of the District established pursuant to
s. 373.086.

55. In these conmunications fromM. Still, alleged agency
statenments (g) and (h) analyze a valid existing rule as it
applies to the proposed activities of Petitioner. Further,

M. Still's letters clearly reference Part 111 of Chapter 40B-4,
Fl orida Adm nistrative Code, which contains the Wrks of the
District rules and Rul e 40B-400. 103, Florida Adm nistrative

Code, which is entitled, "Conditions for |ssuance of Permts."

56. In Environnmental Trust v. State Departnent of

Envi ronnental Protection, supra, at 498, the court found:

An agency statenent explaining how an
existing rule of general applicability wll
be applied in a particular set of facts is
not itself arule. If that were true, the
agency woul d be forced to adopt a rule for
every possible variation on a thene, and
private entities could continuously attack
t he governnment for its failure to have a
rule that precisely addresses the facts at
issue. Instead, these matters are left for
t he adj udi cati on process under section
120.57, Florida Statutes.
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57. Petitioner has not nmet its burden of proving that
al | eged agency statenents (g) and (h) are unadopted rul es.

ORDER

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

ORDERED:

1. The First Anended Petition to Determne Validity of
Agency Statenents Defined as Rules is granted as to agency
statenent (a) which concerns the District's reliance on the FEVA
fl ood maps for the purpose of establishing the floodway for
works of the District, and the alternative agency statenent
(b) which requires applicants to seek and obtain a nap anendnent
or revision from FEVMA before Respondent will accept any
alternative fl oodway boundaries that are inconsistent with those
est abli shed by the FEMA Fl ood | nsurance Study maps.

2. The remaining allegations of the First Amended Petition
to Determine Validity of Agency Statenents are di sm ssed.

3. Jurisdiction of the Division of Adm nistrative Hearings
is retained for consideration of Petitioner's request for
reasonabl e costs and reasonable attorney's fees pursuant to
Section 120.595(4), Florida Statutes. Respondent's request for

attorney's fees is denied.
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DONE AND ORDERED this 12th day of April, 2002, in

Tal | ahassee, Leon County, Flori da.

BARBARA J. STARCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 12th day of April, 2002.

ENDNOTES

1/ The QOperating Agreenent is identified and descri bed under
t he subheadi ng, "Stipul ated Facts.™

2/ 1t is inmportant to note that this letter contains statenents
by the Department, which is not a party to this dispute, about
the District's rules. It does not contain policy statenents of
the District. The Departnent's letter is sinply included as
part of the background of events leading up to this dispute.

3/ See Endnote 2.

COPI ES FURNI SHED

Bruce W Robi nson, Esquire
Brannon, Brown, Hal ey,

Robi nson & Bul | ock, P. A
Post O fice Box 1029
Lake City, Florida 32056

Dani el H Thonpson, Esquire
Berger, Davis & Singerman, P.A
215 Sout h Monroe Street

Suite 705

Tal | ahassee, Florida 32301
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Jerry Scar borough, Executive Director
Suwannee Ri ver Water Managenent District
9225 County Road 49

Live OGak, Florida 32060

Carrol | Wbb, Executive D rector

Joint Adm nistrative Procedures
Commttee

120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

Li z Cd oud, Chief

Bureau of Adm nistrative Code
The Elliott Building, Room 201
Tal | ahassee, Florida 32399-0250

NOTI CE G- RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rul es
of Appellate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the
Division of Administrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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